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IOGEST:

1. 49 U.S.C. 66 (1970) provides that claims for the payment
of transportation charges must be received in GAO (now
GSA) within three years from (1) accrual of cause of
action; (2) payment; (.) refund; (4) deduction, whichever
is later. This also limtts Government's right-to daduct
overcharges to three years. Deduction from carrier's
account after more than three years from payment date is
in error.

2. Since deduction was not authorized it is a nullity and
sequence of events are treated as if deduction had not
been masde.

3. Following ratiouale of T.t.K.E. Freight, Inc. v. United
| S~~~~tst~ee, 302 F. Supp. 573 (1969), caxrier had threelyeare
j p~~~~rom date of payment to file claime for the full amount

or its charges.

4. Vqeither a shipment i:s interstate or intrastate it a
factual determination based primarily on intent of the
shipper and record does not indicate this intent.

Trans Country Van Lines, Inc.,(Trans Country), requests a
review of the General Services Administration (CSA) claim settle-
ment of Niovember 19, ;976. GSA partially allowed Trans Co'untry's
cleai for $1,047.98 in the amount of $77.50; the balance was dia-

;.O3.C. 66(b) (Supp. V, 1975), and 4 C.F.R. 53.3 (19761

A shipment of electrical instruments originating it Van
Nuys, California., was transported on Decamt-er 13,,1969, under
Government bill of lading'(GBL) No. F-0354274 to Norfolk, Virginia,
with a delivery at Mare Island, Vallejr. California, of 2,470
poindsp and mwith a subsequent pickup at lare Island of 4.823
pounds.
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iTrans Country contends that it is mlot time barred frmal
filing a cluim at this time by the provisions of 49 U.S.C.'E6
(1976), becauqe it was originally paid its transportation charges
in 1970; a claim Vps filed in 1972, and additional claitL have
been filed to date. Trans Country further contends that the
stopoff at Mare Island to unload 2,470 pounds of the 5,118 pounds
which orlginated at Van Nuya, California, is by its aature intra-
state traffic. Therefore, Trans Country states that the'ijariff
basis used by GSA in its audit is incorrect because its tender
specifically states that thL. ratAs would no~: apply on intrastate
movements. And because the rates are inapplicable, the rates In
Trans Country'. commercial tariff No. 43 would apply.

Under section 3.2 uf the jTknsportation Act of 1940,-cs
amended by Public Law 85-762, ..9 U.S.C. 66 (1970), every clalim
for the puyment of transportation charges cognizable by the
General AccnurntiLg OffIce (now GSA) is barred urless such claim
is received in the General Accounting Offict within three years
(not including time of war) from the dsca of:

(1) accrual of che cause of ictioan, or

(2). payment rf the charges for the transportrLion, or

(3) subsequent refund for overpayment of such charges, or

(4) deduction made pursuant to that section, whichever is
later.

In order to determine if the claim is tn fact time barred,
the sequenre of events that occurred in the case is as follows:

Date Event Amount

3/13/70 Payment date of carrier's rriginal $4,130.10
bill No. 36018

4/19/72 Issue date of Notice of Overcharga 891.10
Form 1003 by GAO

5/3/72 Trans Country claim received in GAO 769.50
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DDls tteveSt Amount

2/27/73 Certi'icate of Settlemert $ 17-Z22
(!K-94.7337)

2/27/73 Certificate a! Settlement 719.68
(TX-947559)

4/16/73 U.3. Army Finance Center finalized 891.10
setolf of preceding amoun'ts. ' (This
date is beyond the 3-year statutory
period for deductiou)

12/7/73 Statement of Setfete&nt of Cials 171.22
(7-342) i'd.qLed-cairier alloweo. on
its supplemental bill 36018, dated
July 18, 19,1I

6/24/74 Trans Country rev"ijd claim received 970.48

7;18/74 TCD-GAO denied claiml in Its entirety 0.00

6114/76 Trane Coun'try revised claim received 1,047.98
($970.48 plus $77.50)

11/19/76 Statement of Settlement of Claim, 77.50
carrier allowed partial amount

The statute of limitations not only affects dlaims'for
transportation charges against4 the United States but It alsu
affects itsright tki deduct overcharges paid by it mioro than
three years yreviously. 46 Comp. Gen. 436, 437 (1966),~ Thus,
the Government was in error when it deducted $891.10 from the
carrier's account on April 16, 1973, more ,han three years
from the payment date of March 13, 19i70 Accordingly, Trans
C6untry il due a refund of $891B10, leau tha settlements of
Decevmiber j, 197?;, and Noveasar '9. 1976, for $171.22 and $77.50,
respectivAly, or f1642.38.

Since'ithe deduction was noc authorized, It is a nullity.
Bowles v. Indianapolis'Ry., 64-F. Supp. 865, 870 (D. Ind.
1946); Gotshall v. Taylor, 196 So.2d 47,, 481 (Ct. App. Fla.
1967). Thus, we would look at the sequence of events an if
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the deduction haA not occuarred, and we would constder the payment
date of March 13, 1970, a. the data from which the three year
limitation period would run. 52 Comp. Gen. 713 (1973).

Trans Country did file a timely claim when it requested
$769.50 art May 5, 1972, approximately two years after the date
oi payment. However, in&T.I.M.E. Freilgh. Inc. v. United States,
302 F. Supp. 573 (1969), the United States District Court for
the Northern Distrtc: of Texas, construing 49 U.S.C. 304a(7), a
jurisdictional statute likewise containing language similar to
thcat found in 49 U.S.C. 66, held that a motor carrier's crjuae of
action for recovery of the full raount of its charges .ontinues
for a period of three years after date of payment o" iti ,chargue
and that its failure to file an action within those three 1 years
pre;ludes recovery for any amounts over and above te amount paid
by the Governtint. Thus, under the rationale of the T.I.M.Z.
cage, Trans Country had three years from the date off payment on
Marc:% 13, 1970, or until March 13, 1973, to fi;st' a 4laiu for the
full amount of it. charges. Trans Country did file a claim for
$769.50 onMay 8, 1972, within the three year limit. However,
Trans Country waited until June 24, 1974, before it revised its
claim upward to $970.48. Since that date is more thawithrea years
beyond the date of payment, the most Trans Country can be allowed
is $769.50. Any amount beyond that is in effect a new cause of
actiun, and is tiwe barred.

'le note that Trans Country changed the basis for itut~claim
on June 24, 1974. And in 39 Camp. Gen. 448 (1959). this Office
held that review of a disallowance may be obtained within a
reasonable period after its date, but a request not made withiA
such a period or a supplemental bill claiming an amount due on a
different basis constitutes a now claim and if not filed within
the statutory pefiod is barred.

Since we have determined that Trans Country is not' t:Lme
barred to the extent of its claim for $769.50, we must determine
if the basis for its claim that the shipment was intrastate by
nature is correct.

Part II of the Inter.tate Commerce Act defines interstate
commerce ac 49 U.S.C. 303(a)(10) (1970) as: "The term 'inter-
state commerce' means commerce between any place in a State and
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any place in another State or between placis in the us.e State
through another State, whether such conaerce moves wholly by
motor vehicle or partly by motor vehicle and part.y'by rail,
express, or water." And whether s shipment vas it a given time
tnterutate is a.auesticn of fact. Southern Pacific Company v.
Arizona, 249 U.S. 472 (1919).

The record indicates that seven electrical instruments
3ighing 2,470 pounds were picked up as part of a 5,tl8 pound

shipment originating at Van Nuys, California, and were In fact
delivered at Mare Island, Vallejo, California. 1 Thus pickup and
delivery were made at points in the same iiato, which could bt
considered intrastate transportation Pennsylvania R.L v. bihted
States, 242 F. Bupp. 890 (E.D. Pa. l965)-Wff'd American Truclina
Associatlon v. United States, 382 U.S. 372 (1966).

The factthar the GEL inidicatas thst 'thettruck was to be
stopped foe partial delivery and pickup in California with the
final destination at Norfolk, Virginia, does not of itself de-
terudiie the ndture of the shipment. Thin Supreme Court held in
Chicsgo,'Milwai~kee. 6 St. Poul RY. v. Ieva, 233 U.S. 334 (1914),
that whether corueree is interstateor intrastate nust Le deter-
mined by the ssentil character of theclmerce and not by mere
billiug or'forms of-contract. The question is with respect, to

theuaturacf the\adiual mvetent in the particular case. "The
courts aadgbe Interstate Commerce' consistently
held;'if'at the oze'ntta alt character of any type of comerce,,be

i. ineratat'e. foreigtt,'or intrastate is governed by the fired
and persi'sting' tranportation inteet of the shipper aE the time
of the shipment, and that such Lharacter is rstained througXJut
the movemient Min theblabseae of an in'terru~ptionof the continuity

ofthsipmetr Ohio Sout_ esran R.R. v. Settle,

(122;1'9WAe Investiationoperatiogo
'and Practices, 126 MC 7); Motor T ansportation Of
Property Within Single State, 94 M.C.C. 541('1964).

We are unable to'determine from the record'if the 2,470
pound shipmenit was inetindedy the shipper to continue In inter-
stare or foreign conmerce or if its 'cnnttinnity was to 9 'he ca
Mare Island. We note that the shipment of 2,470 pcands W"¾s
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consigned to the Naval School Comand, thus the shipment may have
been intended for local training purposes. Under these circum-
stances that portion of the total weight shipped would be an intra-
state shipment. The balance of the weihht would constitute an
interstate shipment because it criginacet in Calturnia and was
delivered to Norfolk, Virginia.

We thereforz have suggested that GSA further deve'irp the
record in order to determine the Intent of the shipper as to the
2,470 pound shipment. If inlfact the shipment was intrastate by
nature, the transportation charges shauld be adjusted to reflect
the charges based on the intrastat'p 'ate, not to exceed the amount
claimed that is not time barred of :769.50.

Acting CompZ\encral
of the United States
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